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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Court below abused its discretion 
and denied Appellants due process when it refused to 
postpone Appellees' motion for summary judgment, in 
order that Appellants could take depositions of Appellees 
to discover proof of the failure and absence of administra- 
tive discretion by virtue of a pre-arranged understanding 
and agreement to deny Appellants a visa and adjustment 


of status. 


2. Whether the Court below abused its discretion 
and denied Appellants due process when it refused to 
incorporate as part of the record below the depositions 


of Appellees in a civil action entitled Dombrovskis v, 


Esperdy, 185 F. Supp. 478. 


3. Whether summary judgment can be allowed in ana 
action for declaratory judgment and review of an adminis- 
trative order when the plaintiff alleges that the defendants 
had not exercised their administrative discretion because 
of a prearranged understanding and agreement to exclude 
all alien seamen from the benefits, privileges and rights 


provided by the Immigration and Naturalization Laws. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 
A. Summary of Facts 
B. Summary of Issues of Fact 
C. The Decision Below 


STATUTES, TREATIES, REGULATIONS OR 
RULES INVOLVED : 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Pleadings and Records Below Presented 
A Genuine Triable Issue of Fact 


Il. The Court Erred in Granting Summary Judgment 


A. Determination of the Absence of a Genuine 
Issue of Fact 


B. Failure to Grant Postponement to pare 
Was Abuse of Discretion 


Ill. Failure to Exercise Administrative Discretion 
Makes Illegal and Void an Order Base Thereon 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,105 


CHUNG WING PING, et al., 
Appellants, 


ROBERT F. KENNEDY, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court dismissing Appellants’ causes of action on motion for summary 
judgment by defendants below and from the denial of motion/for a post- 
ponement of said motion for summary judgment until plaintiff below had 
taken depositions of defendants below. 
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This is an action for declaratory judgment, judicial review and 
injunctive relief, pursuant to Title 28 U.S. Code §2201 and Title 5, U.S. 
Code §1009, and was instituted by a group of Chinese alien seamen, in 
which the former Attorney General and Secretary of State were named 
as defendants. 


The Appellants in the Court below : alleged that their requests for 
a special non-quota immigrant visa was arbitrarily and capriciously 
denied without consideration on the merits, as the result of a "void and 
illegal agreement" between the defendents to deny such visas to all such 
Chinese alien seamen. The answer interposed denied the existence of the 
agreement to exclude the Appellants and asserted that the applications 
were the result of orderly administrative processes and proper applica- 
tion of the appropriate provisions of law, none of which was arbitrary, 
capricious or discriminatory. 


The District Court had jurisdiction of the proceedings under 5 U.S.C. 
§1009 and 28 U.S/C. §2201 and this Court has jurisdiction under 28 U.S.C. 
§1291. 


Appellees’ motion to dismiss or affirm was denied by this Court on 
January 20, 1961. 


STATEMENT OF THE CASE 
A 
Summary of Facts 


Appellants'are Chinese aliens who effected entry into the United 
States while crewmen aboard vessels lying at port in the United States. 
Each sought to adjust his status, pursuant to 8 U.S.C. §1255, to that of 
a refugee-escapee lawfully admitted for permanent residence on the ground 
that they are aliens who had fled from a Communist area because of per- 
secution or fear of persecution on account of race, religion or political 
opinion. The Appellants’ first application for relief was denied on the 


: Two of whom have not joined in this appeal, to wit: Wong Chong and Kwok 
Sui Kam. 
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basis that existing regulations made them ineligible. Subsequently 
the regulations were amended following litigation questioning the 
validity thereof. Thereafter, Appellants received notice to resubmit 
applications, but upon duly filing such applications, defendants 

again denied the relief sought by Appellants. The instant action was 
thereupon instituted by Appellants. 


Upon joinder of issue by filing an answer, the defendants 

below moved for summary judgment, relying primarily onthe admin- 
istrative record to support their view that there was no genuine issue 
as to material fact (JA'7). Appellants opposed, asserting that there 
were genuine issues of fact and requested by written motion a post- 
ponement of motion for summary judgment until they had taken depo- 
sitions of defendants below (JA 10). The Court below refused such 
request for a postponement and granted judgment on the merits to 
defendants below (JA 25). 


B 
Summary of Issues of Fact 


The gravamen of Appellants' cause, as appears from paragraph 
8 of the complaint (JA 4) and the affidavit submitted in support of 
motion for postponement of defendants' motion for summary judgment 
(JA 11), is that the defendants had arranged or come to an| understand- 
ing that they would each refuse to treat alien Chinese seamen as 
eligible for relief. The alleged arrangement being that the Secretary 
of State would deny visas to all applicants similarly situated to Appel- 
lants and the Attorney General would, upon the absence of |a visa, 
declare Appellants ineligible for an adjustment of status under the 
Immigration and Naturalization Laws. 


The defendants below assert that the denial of the visas to 


Appellants is the consequence of the exercise of due and proper 


administrative processes, whereas Appellants charge that/ there was 
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no exercise of administrative discretion, no weighing of facts, no 
standards to guide the administrative officers, except their agreement 
and understanding that each such alien seaman should be denied the 
benefits of the law enacted for refugee-escapees. 


Cc 
The Decision Below 


Upon motion for summary judgment by defendants below, sup- 
ported by purported administrative record and the pleadings, and not- 
withstanding Appellants’ plea for an adjournment supported by affida- 
vits, the Court below granted summary judgment dismissing the cause 
of action (JA 25). 


STATUTES, TREATIES, REGULATIONS 
OR RULES INVOLVED 
In view of the Appellants’ position regarding the absence of and 
the failure to exercise administrative discretion, it is not necessary 
to consider the nature, extent and scope of Appellants' rights and 
privileges under the Immigration and Naturalization Laws. 


Appellants’ contend that their substantive rights accrue by virtue 
of 8 U.S.C. §1255, 72 Stat. 699, and 50 U.S.C. App. 1971(a), 71 Stat. 
643, which plainly require the exercise of administrative discretion. 
Their procedural rights are set forth in: 


5 U.S.C. §1009 


(a) Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled 
to judicial review thereof. 


(e) So far'as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold unlawful and 
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set aside agency action, findings and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to con- 
stitutional right, power, privileges, or immunity; Gi in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of pro- 
cedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sec- 
tions 1006 and 1007 of this title or otherwise reviewed on 
the record of an agency hearing provided by statute;| or 

(6) unwarranted by the facts to the extent that the facts 

are subject to trial de novo by the reviewing court. |In 
making the foregoing determinations the court shall |review 
the whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the role of 
prejudicial error. June 11, 1946, c. 324, “§10, 60 Stat. 243. 


28 U. S. Code §2201: 


In a case of actual controversy within its jurisdiction, ex- 
cept with respect to Federal taxes, any court of the United 
States, upon the filing of an appropriate pleading, may 
declare the rights and other legal relations of any inter- 
ested party seeking such declaration, whether or not 
further relief is or could be sought. Any such declaration 
shall have the force and effect of a final judgment or 
decree and shall be reviewable as such. June 25, 1948, 
c.646, 62 Stat. 964; May 24, 1949, c. 139, §111, 63 Stat. 
105; Aug. 28, 1954, c. 1033, 68 Stat. 890; July 7, 1958, 
Pub. L. 85-508, §12(p), 72 Stat. 349. 


F.R.C.P., 56(£): 


When Affidavits are Unavailable. Should it appear from 

the affidavits of a party opposing the motion that he cannot 
for reasons stated present by affidavit facts essential to 
justify his opposition, the court may refuse the application 
for judgment or may order a continuance to permit affi- 
davits to be obtained or depositions to be taken or discovery 
to be had or may make such other order as is just. 


STATEMENT OF POINTS 


1. There being a genuine issue as to material facts, 


of summary judgment was erroneous. 
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2. There being a proper and timely request, pursuant to F.R.C.P. 


56(f), made for a postponement of motion for summary judgment in 


order to take depositions, the Court below abused its discretion and 
denied due process to Appellants when it refused such request and 
granted summary judgment. 


3. Where it is alleged that those charged with the administration 
of a law affecting life and liberty have agreed to discriminate and deny 
the benefits of such law to a suppliant, there is an absence of the exer- 
cise of administrative discretion making such conduct arbitrary, 
capricious and contrary to law. 


SUMMARY OF ARGUMENT 


The pleadings below joined issue on whether there existed an il- 
legal agreement between defendants below to deny the Appellants' visas 
and adjustment of status resulting in the absence of and the failure to 
exercise administrative discretion. 


Appellants!were entitled to an opportunity to submit proof in 
support of such allegations so that the Court below should go behind the 
administrative record to determine whether there was in fact such lack, 
absence of, and failure to exercise administrative discretion. 


The failure of the Court below to grant Appellants an opportunity 
to "discover" proof in the control, custody and possession of defend- 
ants below was an abuse of discretion constituting a denial of due 
process. 


The failure to exercise and absence of such administrative dis- 
cretion makes the action of defendants below arbitrary, capricious, 
discriminatory and contrary to law. 


7 
ARGUMENT 
I 
THE PLEADINGS AND RECORD BELOW PRESENTED, 
A GENUINE TRIABLE ISSUE OF FACT 
The Congress specifically provided in 8 U.S.C. §245 and 
50 U.S.C. App. 1971 (a) a well-delineated procedure for the issuance 
of special refugee visas and the adjustment of status of aliens 


possessing such visas. Implicit and expressed in such acts were the 
obligation on appropriate officials of the United States to exercise 


administrative discretion in finding the facts and circumstances on 
which the eligibility of an applicant is determined. McGrath v. 
Kristensen, 340 U.S. 162, 71S. Ct. 224. 


Appellants alleged the existence of a "void and illegal” agree- 
ment (amounting to a conspiracy) to arbitrarily discriminate against 
Appellants by automatically declaring such persons ineligible for a 
visa and an adjustment in status. The affidavits, filed with the Court 
below, made it clear that Appellants’ position was predicated on the 
failure to exercise and absence of administrative discretion making 
the decision of defendants below, arbitrary, capricious, discrimina- 
tory and contrary to law. It is the failure of defendants below to 
exercise administrative discretion, and not erroneous and incorrect 
administrative action, which is the essence of Appellants'| complaint. 


The Supreme Court in United States v. Shaughnessy, 347 U.S. 
260, 268, 74S. Ct. 499, 503, (first "Accardi" case) clearly enunciated 
that in a situation similar to the instant case, such issue (absence of 
or failure to exercise administrative discretion) was the dominant 
theme of Appellants' cause of action, and despite the possibility that 
the pertinent allegations may not be susceptible of proof before the 
court below, an aggrieved applicant is ". . . entitled to the opportunity 
to try ...' The basic concept underlying the two "Accardi" cases, 


United States v. Shaughnessy, supra, and Shaughnessy v. United States, 
349 U.S. 280, 75 S.Ct. 746, is that an allegation of absence of, or 
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failure to exercise administrative discretion, is an issue which must 
be decided by the trial court before it can review the administrative 
record. 


The Appellants’ charge of the existence of a void and illegal 


agreement is not based on mere suspicion but on the history of the 


conduct of the Appellees in consistently rejecting requests of such 
alien seamen, The Appellants point to the fact that the regulations 
first issued by Appellees expressly excluded alien seamen from the 
benefits of the law but that other litigation was commenced to declare 
such regulations invalid; the regulations were amended ostensibly to 
extend the benefits of the law to aliens. (8 CFR 245.1, as amended 
May 1, 1959, 24 F.R. 3491). The Appellants also point to the fact that, 
following the amendment to the regulation, their application for visas 
as well as those of other crewmen were again denied, with the Appel- 
lees asserting that not one of them possessed the necessary "qualifica- 
tions" for the issuance of a visa, a necessary prerequisite to consider- 
ation of their request for an adjustment of status. 


We do not have here a situation where specious argument or 
spurious allegations are stated in sweeping generalities but a clearly- 
defined allegation, the truth of which was put in issue by the denial in 
defendants' answer (JA 6). Such an issue was clearly genuine and 
material, for until it was decided, analysis of the administrative record 
was futile and meaningless. 


I 
THE COURT ERRED IN GRANTING SUMMARY JUDGMENT 


A. Determination of the Absence of a Genuine Issue of Fact. 


The function of summary judgment is to avoid a useless trial. 
In ruling on such a motion, the Court's function is to determine 
whether such a genuine issue exists and not to resolve any existing 
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factual issues. Krug v. Santa Fe Fac. R. Co., 158 F.2d 317 (C.A., D.C.). 
The inescapable fact here is that the Court below resolved|the fact issue 
raised by Appellants by reference to the pleadings and administrative 
record and, in effect, sitting as a trial court, adjudicated solely on the 
basis of oral argument and defendants' self-serving administrative 


record. This is not the function of summary judgment. Arnstein v. 

Porter (C.C.A. 2d), 154 F.2d 464, 471. This Court plainly enunciated 
the scope and limitations of summary judgment procedure in Dewey v. 
Clark, 180 F.2d 766, as follows: 


"Our study of the question makes the following points 
clear: (1) Factual issues are not to be tried or resolved by 
summary judgment procedure; only the existence of a genuine 
and material factual issue is to be determined. Once it is 
determined that there is such an issue summary judgment 
may not be granted; (2) In making this determination doubts 
(of course the doubts are not fanciful) are to be resolved 
against the granting of summary judgment; (3) There| may 
be no genuine issue even though there is a formal issue. 
Neither a purely formal denial nor, in every case, general 
allegations, defeat summary judgment. On this point|the 
cases decided by this court must rest on their own facts 

’ rather than upon a rigid rule that an assertion and a denial 
always preclude the granting of summary judgment. Those 
cases stand for the proposition that formalism is not|a sub- 
stitute for the necessity of a real or genuine issue. Whether 
the situation falls into the category of formalism or genuine- 
ness cannot be decided in the abstract; (4) If conflict appears 
as to a material fact the summary procedure does not apply 
unless the evidence on one or the other hand is too gal pre- 


to be accepted by reasonable minds or is without legal pro- 
bative force even if true; (5) To support summary judgment 
the situation must justify a directed verdict insofar as the 
facts are concerned," 
Appellants’ position is that sound judicial discretion required the 
Court below to grant the postponement they sought. The information 
they desired to elicit was relevant to the case, was within the peculiar 
knowledge of defendants below concerned a primary issue in the case, 
witnesses were easily available, no undue burden or costs would be im- 
posed on defendants below and adequate safeguards could have been im- 
posed to assure prompt discovery procedures. The failure |to grant the 
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postponement permitted an adjudication affecting life and liberty of 
these Appellants solely on the basis of the self-serving administrative 
reports of admittedly ex parte activities of the defendants below. The 
Third Circuit in Toebelman v. Missouri-Kansas Pipe Line Co., 130 F.2d 
1016, very plainly states the dangers of denying such relief on a motion 
for summary judgment as follows: 
". . . This case illustrates the danger of founding a judg- 

ment in favor of one party upon his own version of facts 

within his sole knowledge as set forth in affidavits pre- 

pared ex parte. Cross-examination of the party anda 

reasonable examination of his records by the other party 

frequently bring forth further facts which place a very dif- 

ferent light upon the picture. The plaintiffs should, there- 

fore, be given a reasonable opportunity, under proper safe- 


guards, to take the depositions and have the discovery which 
they seek." 


B. Failure to Grant Postponement to Appellants Was 
Abuse of Discretion. 
Appellants sought in the Court below to postpone the motion on 
summary judgment until they had taken depositions of representatives 
of defendants below (JA 10), or in the alternative, permission to incorpo- 
rate the depositions of defendants below taken in other proceedings (JA 
13, 14), but the defendants and the Court refused such request (JA 19). 


F.R.C.P. 56(f) provides: 


When Affidavits are Unavailable. Should it appear from the 
affidavits of a party opposing the motion that he cannot for 
reasons stated present by affidavit facts essential to justify 
his opposition, the court may refuse the application for judg- 
ment or may order a continuance to permit affidavits to be 
obtained or| depositions to be taken or discovery to be had 

or may make such other order as is just. 


The Appellants complied with this rule. Prior to hearings on 
motion for summary judgment, they filed their request for such post- 


ponement (JA 10); it was supported by affidavit (JA 11). To demonstrate 
their good faith and avoid further delay, they were even willing to have 
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prior depositions taken in Dombrovskis v. Esperdy, (supra), incorporated 
as part of the record (JA 13). The Court below, however, would not even 
follow the procedure pursued in a related case in the United States District 
Court for the Southern District of New York, where Honorable Judge Di- 
mock stated: 


"Plaintiffs claim, however, that if they are permitted 
to take the depositions of the Commissioner of Immigration 
and Naturalization or a deputy designated by him, of |defend- 
ant or a deputy designated by him, and of other persons 
whose identity is still to be determined, they can obtain 
evidence to support their claims. Knowledge of the facts 
may, as plaintiffs claim, be exclusively or largely under 
the control of defendant and, until plaintiffs have hadjan 
examination of defendant and/or those closely associated 
with him, I do not wish to foreclose the possibility of their 
establishing their claims. See Peter Pan Fabrics, Inc. & 
Henry Glass & Co. v. Dixon Textile Corporation, 2 Cir., 280 
F.2d 800. I therefore grant plaintiffs' cross-motion, pur- 
suant to Rule 56(f), for an opportunity to take depositions 
on condition that plaintiffs complete the discovery requested 
in their "Notice of Motion Under Rule 56(f), F.R. Civ. P." 
within 90 days after the appearance of a note of this deci- 
sion in the New York Law Journal." Dombrovskis v, 


Esperdy, supra. 

Ordinarily the right to a discontinuance is addressed to the sound 
discretion of the Court. But, where as in the instant case,|the rules of 
practice provide for such continuances and rules of justice and principles 
of due process are involved, the denial of the continuance is an abuse of 
judicial discretion and denial of due process. As was said|by the Ninth 
Circuit in Kiyoshi Kawaguchi v. Acheson, 184 F.2d 310, 311: 


"In such a situation, where the availability for ieee 


of the principal witness for the party having the burden of 
proof is controlled exclusively on the administration level 
by that party's adversary, our concept of due process dic- 
tates that such a cause be not heard upon its merits while 
that barrier, constituting the sole reason for the com- 
plainant's unavailability for trial, obtains by reason of 
appellee's failure to act in accordance with the provisions 
of the statute." 
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The instant lcase is practically on all fours with the foregoing 
situation. Sound administration of justice, adherence to procedural 
rules and concepts of due process require that Appellants be afforded 
an opportunity to prove their allegations through discovery procedure 
provided by the rules. 


pant 


FAILURE TO EXERCISE ADMINISTRATIVE DISCRETION MAKES 
ILLEGAL AND VOID AN ORDER BASED THEREON 

In the posture of the case below, Appellants did not reach the 
question as to whether, absent an illegal arrangement predetermining 
their eligibility and right to relief, the defendants properly administered 
the substantive provisions of law relating to issuance of visas and adjust- 
ment of status. The Secretary of State has urged that the purpose of the 
legislation relating to refugee-escapees intended the admission of only 
those possessing". . . special abilities, training or skills which will 
make them of maximum value to the United States of America." He 
urges therefore that only those whose admission would be of the". . . 
most prospective benefit to the United States," are entitled to receive 
special refugee visa." 


There is nothing to indicate what skills, training or abilities will 


be of "most prospective benefit." With the emphasis on space and 


space technology, perhaps only highly-trained scientists could qualify 
or if the growth of business or the arts was the area of interest, per- 
haps only merchants, bankers and artists could qualify. There is 
similarly no way of knowing whether this "benefit concept is simply 
the "pretext" used to deny Appellants' request for relief. (See JA 9). 


The compelling consideration is that in administering a statute, 
the enactment of which was prompted by a strong desire to aid the 
homeless and persecuted, the "benefit" to the United States was not 
intended to be the pervasive consideration in determining eligibility. 
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The ineluctable fact is that in the instant case plaintiff asserts that 
neither "benefit" to the United States nor ''concern" for the) refugee 
prompted the instant administrative action. Appellants contend that 

it is a predilection to alien crewmen, which prompted the arrangement 
between the defendants below, resulting in the complete failure to ex- 
ercise administrative discretion. 


Appellants, in the present posture of the case, do not/say they 
have been denied review of administrative discretion in the court 
below, but rather that the court could not and did not consider whether 
there was an absence of or failure to exercise such administrative dis- 
cretion, It is this asserted clear failure to exercise discretion (con- 
ceding for the present the authority to exercise discretion)|/ which is the 
foundation of appellants’ case. 


Appellants concede that the courts have very limited jand restricted 
powers to review administrative discretion but do urge that the failure to 
exercise such discretion can be reviewed by the Courts and where such 
failure is found to exist by the Court, it can require that the discretion 


be exercised, United States, ex rel. Adel v. Shaughnessy, 183 F.2d 371, 


keener heat enact atic a aeTatitatatioy 


(C.A, 2d) (see fn 3, p. 372). 


CONCLUSION 


For all of the foregoing reasons, the judgment of the |U. S. District 
Court should be reversed and the cause remanded to afford Appellants 
an opportunity to conduct necessary discovery proceedings prior to 
consideration of the issues of law and fact. 


Respectfully submitted, 


I. H. WACHTEL 
1000 Connecticut Avenue 
Washington, D. C. 


ABRAHAM LEBENKOFF 
33 West 42nd Street 
New York, New York 
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Memorandum in support of stay pending appeal; c/s. Filed. 
Order granting defts. motion for summary judgment and denying 


pltfs. motion for continuance for taking of depositions and action 
dismissed (Signed as of 10-25-60) (N) Hart, J. 


Order staying deportation except as to Kwok Sui Kam and Wong 
Chong until disposition of appeal. Hart, J. 


Notice of Appeal by all pltfs. except Kwok Sui Kam and Wong 
Chong; copy mailed to Oliver Gasch; Wachtel deposit $5.00. 
Filed. 


Order for Transmittal of entire original rece to U. S. Court 
of Appeals Forthwith. (N) Hart, J. 


[Filed December 2, 1959] 


COMPLAINT 
FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF 
The plaintiffs by their attorneys, I. H. Wachtel and Abraham 
Lebenkoff, of New York City, respectfully allege: 
FIRST: This is an action for declaratory judgment|under the 
Declaratory Judgment Act (28 U.S.C. 2201), and for review under the 
Administrative Procedure Act (5 U.S.C. 1009). 
SECOND: The plaintiffs herein are each natives and citizens of 
China, who entered the United States as seamen. 
THIRD: The defendant, WILLIAM P. ROGERS, is the Attorney 
General of the United States and is charged with the administration of 
the Immigration Laws of the United States, including adjustment of 
status pursuant to 8 U.S.C. 1253, as amended, Section 15 of Public Law 
85-316, and pursuant to 8 Code of Federal Regulations 245(a). 
FOURTH: The defendant, CHRISTIAN A. HERTER, is the Secre- 
tary of State of the United States and is charged with the administration 
of the visa office pursuant to 8 U.S.C. 1104, and with the approval and 
issuance of visas. 
FIFTH: The plaintiffs herein, each made an application (identi- 
fied in the caption of this action), pursuant to Section 15 of Public Law 
85-316 (Act of September 11, 1957), for the issuance of a|special non- 
quota immigrant visa as a refugee who, because of persecution or fear 
of persecution on account of religious or political opinion! has fled or 
shall flee from any Communist, Communist-dominated or Communist- 
occupied area. 
SIXTH: Thereafter, the defendant, WILLIAM P. ROGERS, acting 
through the office of the District Director of the Immigration and 


Naturalization Service at New York, New York, advised each of the 
plaintiffs that his application had been denied for the reason that the 
defendant, CHRISTIAN A. HERTER, acting through the visa office of the 
Department of State, had found the plaintiff to be ineligible for a special 
non-quota immigrant visa under Section 15(a)(3) of the Act of 
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September 11, 1957 (Public Law 85-316). 

SEVENTH: The decision of the defendants above set forth was 
arbitrary, capricious and contrary to law, in that each. of the plaintiffs 
herein was, and is, in fact and law eligible for a special non-quota im- 
migrant visa pursuant to the said Act of September 11, 1957. That 
under the regulations as published in the Federal Register on May 1, 
1959, effective April 27, 1959, each of the plaintiffs is entitled to such 
consideration on the merits. 

EIGHTH: The failure of the defendants to grant to each of the 
plaintiffs such consideration, on the merits, was and is based upon a 
void and illegal agreement between the defendants, and was, and is dis- 
criminatory and is in contravention of Congressional mandate and intent. 

NINTH: Each of the plaintiffs herein has fully and completely 
exhausted each and every one of his administrative remedies and must 
seek direct recourse to this Court to declare the acts of the defendants, 
denying to him equal protection of the laws, to be arbitrary, capricious, 
void and illegal. 

WHEREFORE, plaintiffs pray for judgment declaring: 

a) That the deferidants have exceeded their statutory authority 
and have acted and are acting arbitrarily, capriciously, con- 
trary to law, and in a discriminatory manner in denying to 
each of the plaintiffs a non-quota immigrant visa; 

That each of the plaintifis is entitled, on the merits, to con- 
sideration and approval of a non-quota immigrant visa pur- 
suant to Section 15(a) (3) of Public Law 85-316 (Act of 
September 11, 1957); 

That the defendant be restrained from deporting each of the 
plaintiffs from the United States of America, pendente lite, 
and until final determination of his application under Section 
15 of Public Law 85-316 and the regulation of May 1, 1959, 


thereunder; 
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d) For such other and further relief as may be deemed just and 
proper in the premises. 


/s/ 1. H. Wachtel 
1000 Connecticut Avenue 
Washington, D.C. 


/s/ Abraham Lebenkoff 
33 West 42nd) Street 
New York, New York 


Attorneys for Plaintiffs 


[Filed February 2, 1960] 


ANSWER 


First Defense 

The complaint fails to state a claim upon which relief may be 
granted. 

Second Defense 


Answering specifically the numbered paragraphs of |the complaint, 
defendants aver as follows: 


1. Denied. 

2. Admitted, except insofar as it is denied that plaintiff Ng Yen 
entered the United States as a seaman. It is further averred on informa- 
tion and belief that the Immigration file pertaining to plaintiff Ng Yen 
is File No. A 10 258 871 (rather than File No. A 6 552 627/as stated in 
the caption of the case on the first page of the complaint) and that 
plaintiff Ng Yen (according to File No. A 10 258 871) entered the United 
States as a temporary visitor for pleasure on June 26, 1947, under 
Section 3(2) of the Immigration Act of 1924, 8 U.S.C. §203(2) (1942 Ed.). 

3. Admitted, except insofar as it is denied that the defendant 
William P. Rogers, as Attorney General of the United States, is charged 
with the administration of Section 15 of Public Law 85-316, It is further 
averred that responsibility for the administration of Section 15 of Public 
Law 85-316 is vested in defendant Christian A. Herter, as Secretary of 
State of the United States. 
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4. Admitted: It is averred that defendant Herter, the Secretary of 
State, as respects the administrative relief sought by the respective 
plaintiffs, properly discharged his statutory functions under Section 15 
of Public Law 85-316 by acting through the Office of Refugee and 
Migration Affairs of the Department of State. 

5. Admitted, except insofar as it is denied on information and 
belief that the application made by plaintiff Ng Yen for administrative 
relief pursuant to Section 15 of Public Law 85-316 is contained in File 
No. A6 552 627, as purportedly identified in the caption. It is further 
averred on information and belief that the Immigration file involved in 
this action respecting Ng Yen is File No. A10 258 871. 

6. Admitted, except insofar as it is alleged that defendant Christian 
A. Herter, the Secretary of State, had acted through the visa office of 
the Department of State. Further answering, defendants incorporate 
their prior answer to paragraph 4 of the complaint. 

7. Denied. 

8. Denied. 

9. Denied, except insofar as it is admitted that plaintiffs have 
exhausted their administrative remedies. 

Third Defense 

Defendants did not exceed their statutory authority and at no time 
acted arbitrarily | capriciously, contrary to law, or ina discriminatory 
manner in denying to each of the plaintiffs a non-quota immigrant visa. 


Fourth Defense 


Plaintiffs are not entitled to judicial review of the denials of their 
respective applications on the merits in the prior administrative pro- 
ceedings. 

Fifth Defense 

Even if this Court may review or consider the respective applica- 

tions of plaintiffs on the merits, plaintiffs are not entitled to the 
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issuance of a non-quota immigrant visa pursuant to Section 15(a) of 
Public Law 85-316. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward|P, Troxell 
Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


[Certificate of Service] 


[Filed September 9, 1960] 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 
Come now the defendants by and through their attorney, the United 

States Attorney, and respectfully move the Court to grant summary judg- 
ment in their favor on the ground that there is no genuine issue as to any 
material fact and defendants are entitled to judgment as a| matter of law. 
Incorporated herein and made a part hereof by reference are the 
certified administrative records relating to each of the plaintiffs, bearing 
the Immigration and Naturalization file nos. indicated, and marked (for 
identification purposes only) as defendants’ exhibits by the letter symbol 
noted: 
Plaintiff's Name I. &N. File No. Govt. Exhibit 


CHUNG WING PING A9799524 

KWOK SUI KAM A10595299 
LAI YUK MING A11076089 
LAM KIN CHUNG A10595157 
LEE WAI MAN A10294154 
NEE YUNG KEN A10256004 
NG FUNG A10255825 
NG MING A11099775 
NG YEN A10258871 
WONG CHONG A9707424 


SMO WnOOW > 
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In support of this Motion, defendants herewith submit the required State- 
ment of Material Facts and Memorandum of Points and Authorities. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, 
Principal 

Assistant United States Attorney 
/s/ John F. Doyle 

Assistant United States Attorney 


/s/ Gil Zimmerman, 
Special 
Assistant United States Attorney 


[Certificate of Service] 


FORM 1221 


STATUS OF SPECIAL NONQUOTA VISA APPLICATION 
11,586 PX 


Chung Wing 


Date of Birth Place of Birth 
Dec. 29, 1910 Po On, China 


Departmental Selection Committee Recommendations 


1. Initialed by M.E. Smith 
and J.F. Depenbrock 


Remarks: 


Native and citizen of China; claims birth in Hong Kong. (a) Claims entry to 
U.S. as seaman at Galveston, Texas on Jan. 22, 1958; (b) no relatives in U.S.; 
wife and 2 children living in Hong Kong when last heard from; (c) employment: 
preparation and serving of Chinese delicacies (works as a waiter). Employed 
as seaman 1932 to 1953; (d) resided in China until 1948 when Communists invaded 
his native city and he "fled with many other refugees"; (e) fears persecution if 
returned to China. Comment: Does not meet standards laid dowh in 22 CFR 44.3. 
Record shows employment as waiter at $45 per week. No skill, abilities, educa- 
tion or experience which would make his presence in U. S. of maximum value 
to U.S. 


Committee Decision 
REJECTED Jul 6 1959 


Date Post Notified 
Jul 6 1959 


[Filed October 18, 1960] 


SIRS: 

PLEASE TAKE NOTICE, that upon the annexed affidavit of 
ABRAHAM LEBENKOFF, one of the attorneys for the plaintiffs, the 
undersigned will cross-move this Court on the 19th day of October, 
1960, for an order postponing and continuing the hearing of the defendant's 
motion for summary judgment until such time as plaintiffs may have 
taken the depositions of the persons hereinafter referred to unless this 
Court denies defendants’ motion. 

If defendants’ motion is not denied, plaintiffs' desire to take 
depositions of the defendants, certain of his employees with regard to 
facts which are exclusively in their possession. Among the persons 
whose depositions plaintiffs wish to take are: 

1. (a) Honorable Joseph M. Swing, Commissioner of Immigration 
and Naturalization, or a deputy designated by him who has knowledge of 
the facts and possession of the records of the Immigration and Natural- 
ization Service in respect to adjustment of status of refugees and of 
seamen in the United States. 

(b) District Director P.A. Esperdy, District Director of 
Immigration, New York District, or a deputy designated by him who has 
knowledge of the facts and possession of the records of the Immigration 
and Naturalization Service in respect of adjustment of status of refugees 
ana of seamen in the United States and of the plaintiffs in particular. 

{c) The person or persons in the Central Office of the Immi- 
gration and Naturalization Service, identity still to be determined, who 
handled the liaison between the Service and the Office of Refugee and 
Migration Affairs of the Department of State. 

(d) Other persons whose testimony may appear relevant to this 
case if their identity is discovered in the course of the taking of the 
depositions. 
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2, The issues regarding which plaintiff desire to examine the 
above named individuals are the application to the plaintiffs, refugee 
seamen in the United States, of the policies devised by the Commissioner 
of Immigration and Naturalization with regard to applications of seamen 
for adjustment of status, including but not limited to the agreement and 
arrangements between the Immigration Service and the Visa Office of 
the Department of State in respect to special nonquota visas under 
Section 15 of the Act of September 11, 1957. 

3. For such other and further relief as to the Court may be just 
and proper. 

YOURS etc. 
I. H. WACHTEL, Esq., 


1000 Connecticut Avenue, N.W. 
Washington, D.C. 


[Filed October 18, 1960] 


AFFIDAVIT 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK } 


SS.: 


ABRAHAM LEBENKOFF, being duly sworn deposes and says: 
That Iam one of the Attorneys for the plaintiffs herein. That I 
am making this affidavit in support of the plaintiffs cross-motion for 
a continuance of the defendant's motion for summary judgment until 
such time as plaintiffs can have taken the depositions of various employees 
of the defendants. 
That this action is one for a declaratory judgment that the defendants 
acting in concert and illegally denied the plaintiffs' applications for 
adjustment of their Immigration Status in the United States|under Section 
245 of the Immigration and Nationality Act. 
That the basis of the complaint is that upon Information and belief 
the plaintiffs' believe that there was an illegal agreement between the 
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State Department and the Immigration and Naturalization Service in 
that crewman who applied for relief under Section 15(a) (3) of the Act 
of September 11, 1957 were denied the issuance of visas and the 
subsequent adjustment of status solely because they were crewman and 
for no other reason. That it is believed that there was an agreement 
between the offices of the two defendants that seaman would be treated 
differently than other immigrants who were in this country. 

That the information regarding this illegal conspiracy is solely 
within the knowledge of the defendants and for the plaintiffs to properly 
pursue their causes of action then they must be permitted/‘question 
various employees of the defendants. That even in the argument of the 
defendant's motion for summary judgement the plaintiff is seriously 
handicapped in not having any information which is solely in the hands 
of the defendants. 

That upon information and belief your deponent feels that the 
applications of these plaintiffs was not on the merits of each individual 
case but it was based on the manner that the alien entered the United 
States. That is is believed by your deponent that the Immigration Service 
and the State Department have discriminated in not only these types of 


applications but in other types of applications that alien crewmen have 


submitted, such as Motions for Stays of Deportation under Section 243 (h) 
of the Immigration and Nationality Act of 1952 and amended and under 
Section 245 of the Law. 

Wherefore, it is respectfully requested that motion for a continuance 
be granted pending the taking of the depositions of various employees of 
the defendants and for such other and further relief as to the Court may 
seem just and proper. 

/s/ Abraham Lebenkoff 
[JURAT October i7, 1960] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 
Washington, D.C. 
Wednesday, Oct. 19, 1960 

The above-entitled case came on for hearing on motion at 11 o'clock 
a.m. on Wednesday, October 19, 1960, in the United States District Court 
for the District of Columbia, in the Courthouse at Washington, D.C. 

BEFORE 

HONORABLE GEORGE L. HART, JR., Judge of the United States 
District Court for the District of Columbia. 

APPEARANCES: 

I, H. WACHTEL, Esquire, and 

A. LEBENKOFF, Esquire, 

On behalf of Plaintiff; and 
GIL ZIMMERMAN, Esquire, on behalf of Defendant. 
* * * * * 

MR. LEBENKOFF: * * * 

In addition thereto, I spoke to Mr. Zimmerman, I should say , about 
ten days ago, a little longer, I was in Washington, and I told him that 
there is a matter pending in New York, similar issues, and I asked him 
if he would be willing to accept depositions taken in that case to be 
submitted in this matter, pending in this court, and he said he would 
take it up with the Immigration and Naturalization Service, and if they 
were willing, he would go along with that, and therefore we would not 
waste the time of the Court, the time of the immigration and other people 
taking depositions. 

He advised me that they would not go along, and under the circum- 
stances I sent a notice of motion to take depositions, and for a continuance 
of the matter, and for the holding of the motion for summary judgment until 
such time as I had been given the opportunity of taking depositions 


of various people in the Immigration and Naturalization Service, and the 


Secretary of State. 
* 
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MR. ZIMMERMAN: The Government, because this case involves 
possibly the fate of ten individuals, did not propose to stand upon 
technicalities as to Rule 9(1), the local rule here, or: Rule 56. 

We propose’ to go to whether or not counsel should be entitled to 
what he seeks by way of discovery because the facts as to the period 
and so forth become relevant to that, and I would like to take a moment 
to address myself to the timetable of this affair to support the points 
that Iam going to: make, that this is a dilatory action. 

On the call of this case at pretrial, which was in May of this year, 
local counsel, Mr.Wachtell, informed the pretrial examiner that they 
desired more time, and I said that the Government had no objection 
because we proposed to file a motion for summary judgment. 

Mr. Wachtel said that he was going on vacation and New York 
counsel was going on vacation, and he would appreciate it very much if we 
would not file a motion for summary judgment for some time, and I 
obliged him and didn't file it for some two months, until after the summer 
period, in order that he not be inconvenienced, and, of course, my own 
vacation came up then, too. 

In September, New York counsel, who is the counsel really con- 
cerned in the affair, and as I understand it Mr. Wachtel is merely the 
associate, called me and inquired whether or not the Government would 
have objection to the incorporation into this case of certain affidavits 
which the District Court for the Southern District of New York had 
permitted in a case of Yugoslav aliens there pending. 

I submitted the question to the Immigration Service and they said 


as far as they knew the depositions had developed nothing relevant as 


yet, and therefore they were not willing to stipulate that they be 
incorporated herein. 

I informed Mr. Lebenkoff, the New York counsel, to that effect, 
and I told him the Government proposed to proceed with summary judg- 
ment and that it would lie with him to take whatever steps he could. 

When we received notice of the setting of this down for summary 
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judgment, I again telephoned New York counsel and told him I had received 
notice, and I called upon him that if he were going to| undertake to 
do anything, it would lie with him to do it then. 
On this Monday I received a call stating that they were seeking to 
have these depositions taken, and I didn't receive the papers until today. 
I think they were in the office yesterday. 
Now, in connection with this matter, Your Honor, I should like to 
invite the Court's attention to the complaint and to the crux of what the 
depositions are seeking, which is Allegation 8, if the Court please. 
Allegation 8 in the complaint states: The failure of the defendants 
to grant to each of the plaintiffs such consideration on the merits was 
and is based upon a void and illegal agreement between the defendants -- 
meaning the Commissioner of Immigration and the Secretary of State -- 
and was and is discriminatory and is in contravention of congressional 
mandate and intent. 
The answer denied that allegation. 
Our motion for summary judgment attached the administrative 
record, explained the basis for the consultation between the Immigration 
Service and the Department of State, and said that there was no material 
issue of fact as to what went on in the administrative process. 
Counsel has attached to his present demand an affidavit which 


counsel himself has sworn to, and if I may read a his attached 


affidavit, he repeats what he says in the complaint, that this action is 
one for a declaratory judgment -- that is Paragraph 2, Your Honor -- 
that the defendants acting in concert and illegally denied the plaintiffs' 
application for adjustment of their immigration status in the United 
States, under Section 245. 
The next paragraph; That the basis of the complaint/is that upon 
information and belief the plaintiffs believe, etcetera. 
We have then an allegation on information and belief in the complaint, 
an allegation in this affidavit on information and belief, and we have no 
actual concrete facts applied in all the time since this action was insti- 
tuted in December of 1959 to support the information and belief purport- 
edly had. 
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Now, in the! immigration field, Your Honor, the Supreme Court 
in Acardi vs. Shaughnessy -- I have the case here and I won't bother 
the Court with the citation, but I will first explain to the Court what 
was involved. 

The Court of Appeals in that case held that an allegation in a 
complaint based on mere suspicion. and belief was not enough to entitle 
the plaintiffs to have the court go into the fact outside the record, outside 
the administrative record. 

The Supreme Court in dealing with this stated that the petition in 
that particular case was quite sufficient and set forth the factual 
allegations contained in the complaint, which made it appear, and the 
Court concluded: That these facts, these are facts, not suspicions, 
including a statement by counsel that certain things had been told him, 
that nothing could be done because there was an Attorney General's list, 
which was put in as a proffer of proof, and which the District Court 
there did not allow, was quite sufficient, and that appears, Your Honor, 
at page 267 of Volume 374. 

I would like to hand up to the Court the case open to that page, 
where I have marked this particular point, and I would like to have the 
Court to read it for himself. 

If the Court will look at page 265, I have marked there the state- 
ment that the Court of Appeals majority held, that suspicion and belief 
were not sufficient to impugn the administrative process and record. 

We submit to the Court that the holding in Acardi is that where 


factual allegations are alleged of some substantiality that they are 


entitled to go beyond the record and impugn the administrative process. 
Now, in the second Acardi case, Your Honor, and I have the volume 
here, so I won't bother with the citation, the Court differed as to what 


they meant when they remanded the case to the District Court for the trial. 
* * * * * 


17 


MR. ZIMMERMAN: * * * 
We say the principle of the first Morgan case would indicate that 


where a quasi-judicial determination is made, where the record is 

submitted, and it appears to be regular on its face, there would appear 
to be no basis for allowing a fishing expedition into what went on in the 
administrative process. 

Now, this morning I telephoned the Assistant United States Attorney, 
Special Assistant Roy Babbitt in New York, and I asked him that in the 
New York case, which is comparable to this, did he raise these points 
that I presented to Your Honor this morning, and he said, No, that Judge 
Dimock in that case did not consider this aspect of it, and merely was 

concerned with the general principle or proposition ynder Hickman 
vs. Taylor, that normally you are entitled to discovery to see whether or 
not you have got a case. 

* * * * * 

We submit that on this question of discovery, mere suspicion that 
something might develop, particularly where nothing was done for a 
considerable period of time, would seem not to warrant, even apart from 
the Morgan cases, this Court allowing the discovery to proceed. 

Now, in connection with these cases in New York, I have secured 
the depositions actually taken here in Washington which counsel sought 
to have stipulated into this case, and I found upon my review of them 
last evening, that they do not at all deal with the issues before this 
Court. 

So in conversation with Mr. Babbitt this morning, I asked him what 

this is all about, if it is not related to the subject matter of this 
action, and he said this, that they had brought a first suit, that is, the 
aliens in New York had brought a first suit involving the same issue as 
this, which was dismissed for failure to join the Secretary of State as an 
indispensable party and not within the jurisdiction of the court there; and 
they then brought a second suit challenging the Government action under 
withholding of deportation because of physical persecution, and that is 
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the subject matter of these depositions. It does not deal directly with 
the present situation. 
* * * * * 

In the affidavit he states -- pardon me, Your Honor, I will have to 
find it. Yes, on Page 2 of the affidavit, the first complete paragraph 
there: That upon information and belief your deponent feels that the 
application of these plaintiffs was not on the merits of each individual 
case, but it was based on the manner that the alien entered the United 
States; that it is believed by your deponent that the Immigration Service 

15 and the State Department have discriminated in not only these types 
of applications but in other types of applications, that alien crewmen have 
submitted, and this is the subject matter now, that we come to the action 
in New York, such as motions to stay the deportation under Section 243(h) 
of the Act. 

Now, what Iam trying to make clear is that in order to warrant 
the desire to haveithese depositions in, counsel is alleging that there 
was apparently a conspiracy between the agencies that crewmen shall not 
get, either stays granted because of possible persecution, and that these 


visa applications of the State Department were part of the same general 


operation and matter. 

Now, let me try to make clear to the Court what the administrative 
problem is in this area. Crewmen who come to the United States aboard 
ship are normally permitted entry only for the time that their vessel 
remains in port. If they make application for administrative relief, nor- 
mally by the timeithe process gets finished, they will have long since had 
their ship to go, and yet they are in a position where they are unable to 
return to the country of origin. 

The difficulty that arises is that though they are illegally here, it 
then becomes impossible as a practical matter for them to return. 

‘Now, there is nothing in relation to what is the subject matter of 

16 this suit to prevent a seaman from continuing his calling and having 
his application considered. 
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On the motion for summary judgment merits, we point out to Your 
Honor that the adjustment was based upon the State Department issuing 


visas or authorizing visas, and that is not only for people in the United 
States but also for people outside the United States. 

So seamen as such can still be considered for the Section 15 visas 
even though they continue their particular calling, but once |they abandon 
ship and are here, and if they are in refugee or claim refugee status, it 
becomes a difficult problem to return them anywhere. 

For that reason, I believe, the administrators sought|to have as 
nearly as possible crewmen proceed with their calling, not to prejudge 
or to do anything with respect to their applications, particularly the 
applications here. 

Now, we feel in sum that they are seeking on mere suspicion to get 
depositions. We think the Acardi case does not authorize it. We think 
the principle of the fourth Morgan case is against it. We think that mere 
suspicion does not entitle people to deposition in a setting where you have 
an administrative record, apparently regular on its face, and what is 


sought is judicial review of the record. 
* * * * * 
23 MR. LEBENKOFF: May it please the Court, with respect to the 
facts made by Mr. Zimmerman that we employed dilatory tactics in 
order to postpone this matter, may I say -- 
THE COURT: I do not care anything about dilatory tactics. Let 
us go to the motion itself. 
MR, LEBENKOFF: Yes, sir. I wanted to say that the fact that I 
was willing to admit these depositions, which they claim have no relevancy 
to be employed here, and that that would close the issue.as|to further 
depositions , shows that we wanted an early disposition of this matter, 
without any further ado and without bothering -- 
THE COURT: All right. I understand. .I said I didn't want to hear 
anything about that. Let us go to the motion itself. 
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MR. LEBENKOFF: Now, the question arises that not only does 
this apply to ten seamen but most probably the issue involves hundreds 
of seamen, and there ‘is no question that Chinese seamen cannot go back 
to Communist China, and that they are included aliens who fled from a 
Communist area because of persecution or fear of persecution on 
account of race, religion, or political opinion. 

And these ten people that are involved here are not the crewmen 
that perhaps came off the ship on last year, and then left the ship without 
going back to the country from which they came. Some of these seamen 
have been here for years, and it should be understood that many seamen 
during the war years did service not only for the United States but for 
our allies, and that there was a need for seamen, and these men filled 
the need and were employed and perhaps went on ships that were employed 
in waters of danger. 

Now, in September 1957, Congress passed a law which stated that 
people who because of race, religion, or fear of persecution could not go 
back to their native country were entitled to adjust their status in the 
United States. That was the Congressional Act. 

The Department of State and the Immigration and Naturalization 
Service took it upon themselves to issue regulations in violation of the 


Act, and they submitted regulations to the effect that anybody could adjust 


their status, other than crewmen, and for a time they refused throughout 
the country to accept applications on behalf of the crewmen to adjust their 
status under this particular section; and it was only because actions 
were started in various parts of the country that the: United States 
Attorney informed the Immigration and Naturalization Service and the 
Department of State that they were in violation of the Congressional 
statute, and thereafter they amended their regulations to state, any 
immigrant in this country, including crewmen. 

But prior to the time that they amended the section and while the 
regulation was in\existence to the effect that only people other than crew- 
men can adjust their status, the ruling came down by the Immigration and 
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Naturalization Service in each of these particular cases that they were 
ineligible to file and ineligible to adjust their status under this particular 
section. 
There was no hearing had. There may have been a screening process, 
but as far as the alien was concerned, no one ever took his intelligence 
quotient , and no one ever knew whether he would be necessary to the 
26 United States, but it was purely on paper. 
And there is no question up till the time the statute was amended, 
or the regulations were amended, to include crewmen, that they purely 
on paper decided that crewmen could not adjust their statutes under this 
particular section. 
And finally they accepted and followed the law as intended by Congress 
that it included crewmen, visitors, and all other people, students included, 
But they again reopen the matters and again say, if they were going 


to follow the intent of Congress, and mentioning Congressman Judd, the 
fact that he said we want certain people in the United States of the highest 


status, and did they again take these crewmen and find whether their 
intelligence quotient was beyond certain other people, because we cannot 
exclude crewmen and state that these crewmen are of the lower status. 
Some crewmen may have a high intelligence quotient. 

THE COURT: Do you think it should be based on I.Q;? 

MR. LEBENKOFF: No, but in any event they say he mentioned the 
fact of the highest intelligence, or people in the upper strata. 

Are we going to say that Congress said that you cannot have crew- 

men because they are not of the upper strata? 

Did the Department of State or the Immigration and Naturalization 
Service take these people and give them a test to find out whether they 
are in the element, as Congressman Judd stated he wants certain people 
to be coming to the United States? They did not. 

What they did was to take the former applications and pro forma put 
a stamp on it and say, we again say you are ineligible. Why they said he 
was ineligible , nobody knows. 
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If they were going to follow the Congressman's intention, why 
didn't they call upon these people and say: Now, let's see what have you 
to offer the United States? Why are you entitled to come to the United 
States and adjust your status, other than a person who perhaps may be a 
student, or perhaps may be a mechanic? They haven't told us that. 

THE COURT: Don't they file an application in which they set forth 
their educational attainments and professional and technical abilities, 
and any manual skills or vocational experience that would tend to make 
the applicant of maximum value to the United States? 

MR. LEBENKOFF: Well, are we going to say that crewmen would 
not be of maximum value to the United States? Are they to be taken out 
of the category of people we need in the United States ? 

28 THE COURT: Well, I don't know. Do you mean that there has never 
been a crewman admitted? 

MR. LEBENKOFF: That is the question that we are trying to 
determine here. How they have picked certain people and discarded others. 

Now, the question of suspicion, we start off with the fact that at the 
first regulation they made, they excluded crewmen, and when they were 
advised that they were doing an illegal act, then ae amended their regu- 
lations and said: We will include crewmen. 

Isn't that a sufficient fact to show that when they started out with 
this program that they said, we will not have crewmen, and then they 
followed right through with it, and right to this day we have the question 
of crewmen being excluded from certain adjustments of status. 

And when I ‘say the New York case, although it refers to 243(h) of 
suspending the deportation, a stay of deportation, I wanted to admit that 
because I wanted to show that this process of discrimination against 


crewmen not only pervades Section 15 but goes into Section 243(h). 

THE COURT: Well, didn't I read in the paper the other day where 
a crewman from Mr. Khrushchev's ship was granted asylum here? 

MR. LEBENKOFF: That was not under the particular statute. 
That was under a -- now, let me ask you this -- 
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THE COURT: Don't ask me this. You tell me this. 
MR. LEBENKOFF: Well, they permitted him, they permitted that 

gentleman to stay here, and they are submitting a private bill. Some 

Congressman in New York stated that he would submit a private bill 

on behalf of this gentleman to stay in the United States. 
THE COURT: Isee. That is the way that worked. 
MR. LEBENKOFF: Yes, but I assume that if that man applies under 

that particular section, how would they determine whether he was 

applicable to this particular section. What would they do?| All they 

know about him is that he is a seaman. 
In other words, what we say here is: Give us an opportunity to 

show that this was not a consistent thing. If they had started out originally 

and took applications from crewmen, we say, fine, they aré doing the job 

that they should do. But every moment and every movement they make shows 

that they intended to keep crewmen out of this program. And if Congress 

wanted to keep crewmen out of the program, and if they say we pay so 

much heed to Congressman Judd's remarks, wouldn't it have been an 

easy thing for Congress to do, to put it in the act, that it only applies 

to visitors and students. . 
As a matter of fact, on July 14th of this year, Congress did amend 

this section at this time, and they say, now we will exclude|/crewmen 

from this Act. 
However , these cases are to be judged not by July 14, 1960, but 

these are to be judged by the act as amended in September 11, 1957. 


Now, we come to the question of suspicion, and I al that I have 
t 


shown, where it is not mere suspicion that we have where the Immigration 
Department and the Department of State have gotten together, but we have 
shown where they have gotten together and decided that crewmen will not 
be admitted. 
And what did they do? Certainly, remember this: When the 
Government is involved, all this is within the knowledge of the Government, 
and we on the outside cannot penetrate to a certain extent unless with the 


Court's consent. 
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Now, I think we should be given the opportunity as Judge Dimock 
said in the case, and I cited it in my brief, and that applies to Yugoslav 
people, where he says: Knowledge of the facts may as plaintiffs claim 
be exclusively or largely under the control of the defendant, and until 
plaintiffs have had an examination of the defendant and of those closely 
associated with him, I do not wish to preclude the probability of their 
establishing their claims. 

Now, what are they worried about? Why is the Government objecting 
to us having depositions? What have they got to hide? 

If they are right and they are doing the right thing, and if there has 

31 been no conspiracy, all they have to do is to give us the examination. 
We examine them and we are foreclosed. 

The fact is that they are hiding, it seems to me, and that most 
probably we will penetrate and we will discover the true facts. 

We offered to take these depositions and even though it applies to 
Section 243(h). I wanted to dispose of these matters. As a matter of fact, 


it is common knowledge that these seamen have not got thousands of 


dollars to go along with these matters, that perhaps ten people have to 
join to start an action so that it would pay to come down here and argue 
it in Washington, or the Supreme Court, or go further into court; and 

that not only it involves ten seamen, but perhaps it involves a hundred. 

As a matter of fact, the case that Judge Dimock decided is presently 
up on appeal in the Circuit Court in New York. Iam willing to go along with 
the proposition that whatever the Circuit Court does I will do in this case, 
for the reason that I know that my people haven't got the funds that are 
necessary to go on with this matter any further. 

However, justice must be done, and I think the Court should take 
recognition of the ‘fact that this is wholly and exclusively within the knowl- 
edge of the Government, and the Government should be the first one in our 
democracy, that the Government should be the first to open their files and 

32 say: To these people we have done so and so. And then to tell us, 
and then we go back to the Court and say: Fine, the examinations don't 
show anything; we are sorry; we made an error. 
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However, the fact that these are to be deported four or five or six 
months later, the Government is not going to be hurt. What if it is that 
these poor seamen stay here for another month, another couple of months 
in this country. 

I don't blame them and I don't blame anybody if they don't want to go 
back to Communist-dominated countries, such as Communist China. 

So our land is built upon the fact that a lot of people left countries where 
there wasn't freedom that they obtained in the United States, and I think 
that these boys should be given the opportunity to examine, jand I think 
that upon such examination the true facts will come out, that the Govern- 
ment or the Immigration Service and the Department of State have made 


a determined effort to exclude crewmen from this Act. 
* * * * 


[Filed November 10, 1960] 
JUDGMENT 

This cause having come before the Court on defendants' motion for 
summary judgment and plaintiffs' cross-motion for continuance for the 
taking of depositions; argument of counsel having been heard; and the 
Court, upon due deliberation, having considered the administrative 
records and having rendered its oral decision that there is|no genuine 
issue as to any material fact and that defendants are entitled to judg- 
ment on the merits as a matter of law, 

It is on this 25th day of October, 1960 
ORDERED, ADJUDGED AND DECREED: 

(1) That defendants' motion for summary judgment be and hereby 
is granted; and 

(2) That plaintiffs' motion for continuance for the taking of 
depositions be and hereby is denied, and their action dismissed. 


/s/ George L Hart, Jr. 
JUDGE 


[Certificate of Service] 
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[Filed November 23, 1960] 
NOTICE OF APPEAL 
Notice is hereby given that all of the plaintiffs, except KWOK SUI 
KAM and WONG CHONG, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the Order, granting 
defendants’ motion for summary judgment and denying plaintiffs’ motion 


for taking of deposition and dismissal of the action, signed and entered 
in this action as of October 25, 1960. 


/s/ 1. H. WACHTEL 


1000 Connecticut Avenue 
Washington, D.C. 


/s/ ABRAHAM LEBENKOFF 


33 West 42nd Street 
New York, New York 


Attorneys for Plaintiffs 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,105 


Cuune Wixe Prxe, et al... 


Appellants, 
v. 


Rozert F. Kexnepy, Attorney General 


of the United States, ef al., 
Appellees, 


Appeal from the United States District Court 
For the District of Columbia 


Ouiver Gasch, 
Cnited States Attorney. 
Cart W. Betcuer, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 


QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 


In a deportation case where— 


(1) the appellants have been denied discretionary admin- 
istrative relief, 


(2) have brought suit against the Attorney General, the 
Secretary of State and other government officials alleging 
the denial of relief was based upon a ‘‘void and illegal 
agreement’’ amounting to prejudgment of the applications 
without regard to individual merit, 


(3) the certified administrative record completely refutes 
this contention, and shows each application was considered 
on its merits, and 


(4) appellants offered nothing to support their general 
accusation, but in fact admitted they have no knowledge or 
facts to support it— 


Did the District Court properly grant appellees’ motion 
for summary judgment, and deny appellants’ last minute 
cross-motion for a continuance to take depositions of gov- 
ernment officers in order to search for possible facts to sup- 
port the allegation in their complaint? 


Counterstatement of the Case 
Statutes and Rule Involved 
Summary of Argument .......... 


Argument: 


I. There Being No Genuine Issue of Material Fact, The District 
Court Properly Granted Appellees’ Motion for Summary Judgment 


II. Appellants’ Were Not Entitled to Take Depositions, Or to a 
Continuance for That Purpose .......-.-- 


Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,105 


Cuune Wine Pine, e¢ al., 
Appellants, 
v. 


Rosert F, Kennepy, Attorney General 
of the United States, et al., 
Appellees, 


Appeal from the United States District Court 
For the District of Columbia 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
granting appellees’ motion for summary judgment and 
denying appellants’ cross-motion for a continuance for the 
purpose of taking depositions (J.A. 25). Appellants’ com- 
plaint for declaratory judgment and injunctive relief sought 
review of the denial by the Department of State of ap- 
pellants’ individual applications for ‘‘refugee-escapee”’ 
visas under Section 15 of the Act of September 11, 1957, 50 
U.S.C. App. 1971a Note (1958 ed). Notice of Appeal was 
filed November 23, 1960 (J.A. 26). 
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Each appellant is a Chinese alien who has illegally re- 
mained in the United States. Each has sought to adjust his 
illegal status in the United States under Section 245 of the 
Immigration and Nationality Act, as amended August 2, 
1958, 72 Stat. 699, 8 U.S.C. 1255, to that of an alien lawfully 
admitted for permanent residence.’ In order that a change 
of status under the Immigration laws can be obtained each 
appellant has applied for the ‘‘refugee-escapee’ visa. Ordi- 
nary immigrant visas are not available to appellants. 

After the ultimate denial of administrative relief, 
appellants brought this action against the Attorney Gen- 
eral, the Secretary of State, and others (J.A. 3-5). Sub- 
stantially the complainant alleges: 


“‘the decision of the defendants * * * was arbitrary, 
capricious and contrary to law in that each of the plain- 
tiffs herein was, and is, in fact and law eligible for a 
special non-quota immigrant visa pursuant to the said 
Act of September 11, 1957’’ (J.A. 4). 


The complaint also alleges that appellants are entitled to 


consideration of their applications on the merits. The com- 
plaint goes on to assert: 


“‘the failure of the defendants to grant to each of the 
plaintiffs such consideration, on the merits, was and 
is based upon a void and illegal agreement between the 
defendants * * *’’ (J.A. 4). 


The foregoing allegations were denied (J.A. 6). 

On September 9, 1960, appellees filed a motion for sum- 
mary judgment (J.A. 7). In support of that motion ap- 
pelles incorporated therein the certified administrative ree- 
ords relating to each of the appellants. These records con- 
tain the details of the administrative procedures followed 
with regard to each application. In pertinent part the files 


2 This section was amended by P.L. 86-648, 74 Stat. 504, 505 on July 14, 
1960 to exclude change of status of alien crewmen. Nine of the appellants 
are alien crewmen. However, the Immigration and Naturalization Service 
has determined that applications of alien crewmen pending before July 
14, 1960, shall be adjudicated on the law effective prior thereto. Thus, 
appellants’ applications are uneffected by the latest amendment. 
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reflect that each appellant applied under Section 245, supra 
to the New York Office of the Immigration and Naturaliza- 
tion Service for adjustment of their illegal status to that 
of an alien lawfully admitted for permanent residence. In 
connection therewith each applied for the allocation to him 
of a special non-quota immigrant visa as a ‘‘refugee- 
escapee’’ by the Director, Office of Refugee and Migration 
Affairs, Department of State.? The applications of each 
appellant for the visas were submitted by the New York 
Office of the Immigration and Naturalization Service to the 
Office of Refugee and Migration Affairs of the Department 
of State. In each instance the Department of State through 
the Special Assistant to the Coordinator of the Special 
Immigration Program in the Office of Refugee and Migra- 
tion Affairs responded by letters during the period April 
1, 1959 to August 13, 1959 that each application had 


‘“been examined by the Departmental Review Com- 
mittee which has decided that this alien is not eligible 
for a special non-quota visa number under Section 
15(a) (3) of the Act of September 11, 1957.”’ 


In connection with the denial of the applications for such 
visas the administrative records also contain letters from 
the Department of State to the Department of Justice 
which state: 


‘‘This decision, as well as the decisions in all cases 
involving crewmen, was made strictly on the merits 
of the case and was not influenced by the fact that this 
alien entered the United States as a crewman.’’ 


Following notification of the denial of the visa applica- 
tions the New York Office of the Immigration and Naturali- 
zation Service denied the applications for a change of 
immigration status under Section 245, supra on the basis 
of the Department of State’s denial of the visa applications. 
The immediate availability of a visa is a statutory condition 


* Appellant Ng Ming applied only for “refugee-escapee’ visa but has 
indicated he seeks the visa for the purpose of changing his status under 
Section 245, supra. 
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to change of status under Section 245, supra. Where any of 
the appellants undertook an appeal from this denial to the 
Regional Commissioner, the decision of the District Direc- 
tor was affirmed. Notice was duly given to each appellant of 
the final decision on his application.* 

Ten months after appellants filed their complaint they 
filed notice indicating that on the following day (when the 
motion for summary judgment was scheduled for hearing) 
appellants’ counsel would cross-move for a continuance on 
the motion for summary judgment until such time as the 
appellants could take depositions of certain named and 
unnamed government officials in the Department of Justice 
and the Department of State. Submitted with the notice 
was an affidavit of counsel for the appellants, which stated 
in part: 


“That the basis of the complaint is that upon Infor- 
mation and belief the plaintiffs? believe that there was 
an illegal agreement between the State Department and 
the Immigration and Naturalization Service in that 
crewmen who applied for relief under Section 15(a) (3) 
of the Act of September 11, 1957, were denied the 
issuance of visas and the subsequent adjustment of 
status solely because they were crewmen and for no 
other reason. That it is believed that there was an 
agreement between the offices of the two defendants 
that seamen would be treated differently than other 
immigrants who were in this country. 


“‘That the information regarding this illegal con- 
spiracy is solely within the knowledge of the defend- 
ants and for the plaintiffs to properly pursue their 
causes of action then they must be permitted to question 
various employees of the defendants. That even in the 
argument of the defendant’s motion for summary 
judgment the plaintiff is seriously handicapped in not 


3 Subsequent to the commencement of the instant action each of appel- 
lants’ applications for ‘‘refugee-escapee’’ visas was reconsidered by the Office 
of Refugee and Migration Affairs of the Department of State. The screen- 
ing Committee thereof found no cause to alter its original opinion that the 
applicants were ineligible for the non-quota status sought ‘‘because they do 
not meet the statutory and/or administrative standards prescribed for quali- 
fication under Section 15 of the Act of September 11, 1957.’’ See letter 
dated March 17, 1960. 
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having any information which is solely in the hands 
of the defendants. 

‘That upon information and belief your deponent 
feels that the applications of these plaintiffs were not 
on the merits of each individual case but it was based 


on the manner that the alien entered the United States 
“°° (J.A. 11-12). (Emphasis supplied.) 


Appellants filed no other pleading and submitted no other 
proof in support of the allegation contained in their com- 
plaint. After argument on the motion the court granted 
appellees’ motion for summary judgment and denied appel- 
lants’ cross-motion for a continuance for the purpose of 
taking depositions. 


STATUTES AND RULES INVOLVED 


Section 15 of the Act of September 11, 1957, 71 Stat. 643, 
50 U.S.C. App. 197la Note (1958 ed.), provides in perti- 
nent part as follows: 


Sec. 15(a) Notwithstanding the provisions of section 
20 of the Refugee Relief Act of 1953, as amended * * * 
special nonquota immigrant visas authorized to be 
issued under section 3 of that Act which remained 
unissued on January 1, 1957, shall be allotted, and may 
be issued by consular officers as defined in the Immi- 
gration and Nationality Act, in the following manner: 


(1) Not to exceed two thousand five hundred visas 
to aliens described in * * * [an irrelevant cate- 
gory] * * *; 

(2) Not to exceed one thousand six hundred visas 
to aliens described * * * [another irrelevant 
category] * * *; 


(3) All the rest and remainder of said visas to aliens 
who are refugee-escapees as defined in sub- 
section (c). 


(b) The allotments provided in subsection (a) of this 
section shall be available for the issuance of immigrant 
visas to the spouses and unmarried sons or daughters 
under twenty-one years of age * * * of persons referred 
to in subsection (a) of this section if accompanying 
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them: Provided, That each such alien, as described in 
this section, is found to be eligible to be issued an immi- 
grant visa and to be admitted to the United States 
under the provisions of the Immigration and Nation- 
ality Act: Provided, further, That all special nonquota 
immigrant visas authorized to be issued under this 
section shall be issued in accordance with the provi- 
sions of section 221 of the Immigration and Nationality 
Act: Provided further, That a quota number is not 
available to such alien at the time of his application 
for a visa. 


(c)(1) For purposes of subsection (a), the term 
“refugee-escapee’’? means any alien who, because of 
persecution or fear of persecution on account of race, 
religion or political opinion has fled or shall flee * * * 
from any Communist, Communist-dominated, or Com- 
munist oceupied area * * * and who cannot return to 
such area * * * on account of race, religion, or political 
opinion. 

(2) oes 

(ad) Except as otherwise provided in subsection (a) 
of this section, nothing in this section shall be held to 
extend the Refugee-Relief Act of 1953, as amended 
* ** and nothing in this section shall be held to author- 
ize the issuance of special non-quota immigrant visas in 
excess of the number provided in section 3 of that Act. 


Section 245 of the Immigration and Nationality Act, as 
amended August 21, 1958, 72 Stat. 699, 8 U.S.C. 1255, pro- 
vided (prior to amendment of Section 245(a) by Public 
Law 86-648, 74 Stat. 504, 505, on July 14, 1960) in pertinent 
part as follows: 


Sec. 245 (a) The status of an alien who was admitted 
to the United States as a bona fide nonimmigrant may 
be adjusted by the Attorney General, in his discretion 
and under such regulations as he may prescribe, to 
that of an alien lawfully admitted for permanent resi- 
dence if (1) the alien makes an application for such 
adjustment, (2) the alien is eligible to receive an immi- 
grant visa and is admissible to the United States for 
permanent residence, (3) an immigrant visa was imme- 
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diately available to him at the time of his application, 
and (4) an immigrant visa is immediately available to 
him at the time his application is approved. A quota 
immigrant visa shall be considered immediately avail- 
able for the purposes of this subsection only if the 
portion of the quota to which the alien is chargeable is 
undersubscribed by applicants registered on a consular 
waiting list. 

(b) Upon the approval of an application for adjust- 
ment made under subsection (a), the Attorney General 
shall record the alien’s lawful admission for permanent 
residence as of the date the order of the Attorney 
General approving the application for the adjustment 
of status is made, and the Secretary of State shall 
reduce by one the quota of the quota area to which 
the alien is chargeable under section 202 for the fiscal 
year current at the time such adjustment is made. 

* * * * * * * i * * * * 


Section 245(a) of the Immigration and Nationality Act, as 
amended by Public Law 86-648, 74 Stat. 504, 505, on July 14, 
1960, provides as follows: 


Sec. 245(a) The status of an alien, other than an 
alien crewman, who was inspected and admitted or 
paroled into the United States may be adjusted by the 
Attorney General, in his discretion and under such 
regulations as he may prescribe, to that of an alien 
lawfully admitted for permanent residence if (1) the 
alien makes an application for such adjustment, (2) the 
alien is eligible to receive an immigrant visa and is 
admissible to the United States for permanent resi- 
dence, and (3) an immigrant visa is immediately avail- 
able to him at the time his application is approved. 


Rule 56(b), Federal Rules of Civil Procedure, provides: 


Summary Judgment-(b) For Defending Party. A 
party against whom a claim, counterclaim, or cross- 
claim is asserted or a declaratory judgment is sought 
may, at any time, move with or without supporting 
affidavits for a summary judgment in his favor as to 
all or any part thereof. 
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SUMMARY OF ARGUMENT 
I 


The District Court properly granted appellees’ motion 
for summary judgment because it was apparent appellants 
had no factual basis to support their complaint charging a 
‘¢void and illegal agreement.’’ This general conclusionary 
allegation standing alone is insufficient to withstand sum- 
mary judgment in view of the prima facie showing to the 
contrary in the certified administrative record. Instead of 
displaying a basis in evidence to support their charge, as 
they must do, appellants admitted they have none. Under 
these circumstances there was no genuine issue of material 
fact, and appellees would be entitled to a directed verdict 
on the available facts. 


I 


The District Court correctly denied appellants’ belated 
oral cross-motion for a continuance to take depositions of 
named and unnamed government officials because appel- 
lants knew beforehand they had no basis for their charge 


and thus would have to seek discovery. This they should 
have done during the ten months before the hearing on the 
motion for summary judgment. Thus the motion for fur- 
ther delay, being addressed to the discretion of the District 
Court, was properly denied. 

Moreover, appellants are not entitled to take depositions 
of government officials, and thus attempt to impugn the 
integrity of the administrative process, on a totally un- 
supported allegation of illegal conduct. The law requires 
some substance to such a serious charge as general pre- 
judgment before a dissatisfied applicant for discretionary 
administrative relief can search blindly among govern- 
mental officers for something to support this charge. This 
is particularly true where the administrative record com- 
pletely and prima facia refutes the unsupported general 
charge in the complaint. 
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ARGUMENT 
I 

There Being No Genuine Issue of Material Fact, The District Court 

Properly Granted Appellees’ Motion for Summary Judgment 

Appellants contend (Br. 8) the grant of summary judg- 
ment to appellees was error. They also recognize a leading 
case in this jurisdiction on the subject of summary judg- 
ment. Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766 
(1950). Appellants quote from Judge Fahy’s opinion there- 
in the axioms attendant to the grant or denial of summary 
judgment. With these fundamentals we agree. It is under 
this authority, however, appellants’ argument fails. 


ssw * © [QJnly the existance of a genuine and material 
factual issue is to be determined. * * * There may be 
no genuine issue even though there is a formal issue.”’ 
Dewey v. Clark, supra, 86 U.S. App. D.C. at 144. 


Appellants erroneously assert (Br. 9) ‘‘* * * the Court below 

resolved the fact issue raised by Appellants. * * *’’? This 

is plainly not so. No issue of credibility was presented. 

Neither was there a genuine issue of material fact. 
From the record the following is disclosed: 


1. Appellants’ complaint was singularly based upon the 
general allegation of the existence of a ‘‘void and illegal 
agreement between the defendant.’’ The contention is that 
this agreement resulted in failure to consider appellants’ 
applications on their merits. 


2. This general, conclusionary allegation was denied.‘ 
Appellants did nothing to further their action until after 
appellees filed their motion for summary judgment some 
eight months later. 

3. Accompanying appellees’ motion for summary judg- 
ment was the certified administrative record pertaining to 
each application. These records established prima facie 
that consideration on the merits had been given each 
application. 


“At this point a “formal issue” may have been presented, but it was 
soon dissolved. 
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4. Some ten months after filing their complaint, on the 
day before the hearing on the motion for summary judg- 
ment, appellants served notice they desired to take deposi- 
tions of certain named and unnamed government officials. 
They also asked to continue the hearing date for this 
purpose.® 


5. Accompanying this notice is an affidavit by appellants’ 
counsel admitting there is no basis in fact for their general 
allegation of a ‘‘void and illegal agreement.’’ According 
to the affidavit this allegation is based upon mere ‘‘belief”’. 
Counsel ‘‘feels’’ the applications were not considered on 
the merits. 

Clearly in this posture no genuine issue of material fact 
exists. When faced with a specific prima facie showing 
that consideration on the merits had been given each appli- 
cation appellants admitted they have no basis in fact to 
support their claim. This is not only failure to provide a 
showing based upon personal knowledge as required in 
Rule 56(e) F. RB. Civ. P., but an affirmative demonstration 
that no such personal knowledge exists. See Dewey v. Clark, 
supra, 86 U.S. App. D.C. at 143 citing Williams v. Kolb, 79 
App. D.C. 253, 145 F.2d 344 (1944) wherein it was stated: 


‘In his sworn pleadings defendant set out in great 
detail facts ‘showing that the holder of the note at 
the time of the sale was a purchaser and the trustee 
had no interest therein.’ Plaintiff relied upon general 
allegations in the complaint that the holder of the 
note was ‘ ‘‘in fact and truth the agent, tool and straw 


5 Appellants’ contention that they were entitled to a continuance is with- 
out merit. See Surkin v. Charteris, 197 F. 2d 77, 79 (5th Cir., 1952) where 
dilatoriness in seeking discovery to oppose a motion for summary judgment 
was a basis for refusing delay in ruling on the motion. See also Columbia 
Fire Ins. Co. v. Boykin and Tayloe, 185 F. 24 771, 777 (4th Cir., 1950) 
which held no abuse of discretion in refusing to continue a motion for sum- 
mary judgment where the party seeking the continuance to take depositions 
knew before hand of the source of the information. In the instant case 
appellants well knew they must seek discovery if they were to prove the 
essential allegation in their complaint. Therefore, it was not an abuse of 
discretion to refuse a continuance for discovery purposes when appellants 
waited ten months and then on the day of the hearing sought postponement 
for that purpose. See Argument ITI, infra. 
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of the trustee.’’’ This Court said, per curiam, ‘Such 
general] allegations were not sufficient on a motion for 
summary judgment to raise an issue of fact against 
the detailed statements sworn to by the defendants. 
They do not come within Rule 56(e) which provides 
that on a motion for summary judgment ‘supporting 
and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify as to the matters 
stated therein.’ There was no genuine issue of fact 
disclosed by the record * * *.”? 


In the instant case appellants have gone one step further 
backward from mere reliance upon the general allegation 
in the complaint by conceding their entire cause of action 
is based upon mere conjecture and emotion. Clearly the 
grant of summary judgment was proper. 

Judicial authority in this regard is uniform. In Marion 
County Cooperative Ass’n. v. Carnation Co., 214 F.2d 557 
(8th Cir., 1954) the court stated: 


“Against this showing by defendant that it had paid 
the usual and normal price for milk during the period 
alleged in the complaint, plaintiff offered nothing to 
rebut or contradict defendant’s evidence or to affirma- 
tively establish the allegations of the complaint. It 
chose to rest on the broad charge that defendant had 
paid a ‘fictitious’ price, or a price in excess of the 
usual and normal price for milk and thereby ‘run a cor- 
ner’ on the market. It is clear that no genuine issue of 
material fact existed as to any of the facts stated in the 
affidavits or depositions. The question, therefore, re- 
solves itself to this: Is a general allegation in a com- 
plaint, standing alone, sufficient to withstand a motion 
for summary judgment supported by a prima facie 
showing that no genuine issue of material fact exists? 

‘‘Courts, including our own, which have considered 
this question have uniformly answered it in the nega- 
tive. * * * ’? (Emphasis supplied.) 


The similarity between this case and the instant case is that 

both involve an allegation of illegal scheme and action. 
Similarly, in this jurisdiction a general allegation of 

arbitrary and unlawful action by a governmental official 
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was held insufficient to survive a motion for summary 
judgment. See Riley v. Titus, 89 U.S. App. D.C. 79, 190 
F.2d 653 (1951), where in it was held: 


«<* * * For the most part, however, her complaint 
describes their action in only general and conclusionary 
terms as ‘arbitrary’ and ‘unlawful.’ No factual alle- 
gations emerge from her voluminous pleadings and 
affidavits with sufficient clarity to show a basis for 
recovery * * * At the most there are only remote ref- 
erences to a ‘conspiracy’ and ‘threats’ by two persons 
who were her superiors at different times, in different 
states. In a parallel situation, this Court has stated, 
‘Though it [the complaint] characterizes appellees’ 
alleged conduct as wrongful, unlawful, and malicious, 
it does not sufficiently disclose the conduct to enable a 
court to judge whether or not it was tortious’. Burns v. 
Spiller, 1947, 82 U.S. App. D.C. 91, 161 F.2d 377, cer- 
tiorari denied, 1947 332 U.S. 792, 68 S. Ct. 101, 92 L.Ed. 
373. See Rule 8(a), Fed. R. Civ. P. In that case the 
complaint was dismissed for failure to state a claim 
upon which relief could be granted; there appearing 
no issue as to any material fact, the granting of sum- 
mary judgment was proper in regard to this aspect of 


appellant’s case for the same reason’? 80 U.S. App. 
D.C. at 80-81.° 


See also Engl v. Aetna Life Ins. Co., 189 F.2d 469, 472-473 
(2d Cir., 1943), a landmark case in this area of the law. 
Clearly appellants’ general allegation, particularly when 
undermined by an admitted lack of basis, is insufficient to 
withstand appellees’ motion for summary judgment. 

It is equally clear that the certified administrative records 
established prima facie that consideration was accorded 
each application on its merits and therefore denial thereof 
was not arbitrary. At this stage more was required of 
appellants than mere reliance upon a general, conclusionary 
allegation of arbitrariness because of an illegal agreement. 
In Minkoff v. Payne, 93 U.S. App. D.C. 123, 210 F.2d 689 


e“To support summary judgment the situation must justify a directed 
verdict insofar as the facts are concerned.” Dewey v. Clark, supra. (Br. 
9). See also Christianson v. Gaines, 85 U.S. App. D.C. 15, 174 F. 2d 534 
(1949) (footnote supplied.) 
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(1953), an unsupported allegation of discrimination in a 
complaint was held insufficient in light of an administra- 
tive record of proceedings before an administrative board 
against which the charge made. This Court held that sum- 
mary judgment procedure was appropriate. 

In a deportation case ‘‘the absence of any evidence (by 
affidavit or otherwise) that the record of the administrative 
proceedings filed in this court are not complete or are 
inaccurate, plaintiff’s objection to disposition of the matter 
on a motion for summary judgment is without merit.’’ 
Lukman v. Holland, 149 F. Supp. 312, 317 (D.C. Pa., 1957). 
Where the moving party’s evidence controvenes the alle- 
gations ‘‘it is well settled * * * that to resist a motion for 
summary judgment, the party against whom it is sought 
must present some evidence to indicate that the facts are 
in dispute.’? Zahy v. American Fidelity Co., 173 F.2d 76, 
80 (4th Cir., 1957). See also Hartford Accident & Indemnity 
Co. v. Loyd, 173 F. Supp. 7, 12 (D.C. Ark. 1959). In the 
instant case appellants presented no such evidence or even 
indicated where such evidence is to be found. Instead, they 
admit it is non-existent as far as they are concerned. On 
the feeble basis of mere feeling they assert they have a right 
to further delay the proceedings in a blind search for some- 
thing to support their charge. Unquestionably summary 
judgment procedure was appropriate in this case. No 
genuine issue of material fact ever existed. 

Appellants contend their charge of the existence of a void 
and illegal agreement is not based upon ‘‘mere suspicion 
but on the history of the conduct of the Appellees in con- 
sistently rejecting requests of such alien seamen’? (Br. 8). 
However, in appellants’ Memorandum in Support of Stay 
Pending Appeal, they admit the fact that such applica- 
tions are not consistently rejected. According to appellants’ 
counsel’s own statement some have been granted through 
applications he has filed. Undoubtedly, these grants were 
on the merits of the individual cases. See: Footnote, p. 2 


14 


of the Memorandum in Support of Stay Pending Appeal, 
filed November 7, 1960.” 

The charge contained in appellants’ complaint is one akin 
to malfeasance. It is a charge attacking one’s right to hold 
public office. Like fraud, it is a charge easily made but 
difficult to prove. One against whom such charge is made 
should not have to meet it unless the person making the 
charge can substantiate it with facts tending to prove it. 
See Rule 9(b), F-R. Civ. P., Monge v. Smyth, 229 F.2d 
361, 366 (9th Cir., 1956), cert. denied, 351 U.S. 976; Sarnoff 
y. Ciaglia, 7 F.B.D. 31 (D.C.N.J. 1947). Such a charge should 
be pleaded with particularity. Appellants themselves char- 
acterize their allegation as ‘‘amounting to a conspiracy”’ 
(Br. 7). It has been held that a “‘vicious conspiracy and 
collaboration’’ between two people to prevent the collecting 
of rent is too vague where unsubstantiated by any facts in 
the pleadings. Connor v. Real Title Corp., 165 F.2d 291 
(4th Cir., 1947). When the person making such a charge 
admits he has no facts at all to prove it, and it is shown 
prima facie the charge is false, clearly no genuine issue 
of material fact exists. 


7 Appellants allege that certain regulations were changed and that this is 
evidence of such ‘‘void and illegal agreement’’. This is simply not so. 

‘A crewman on a vessel arriving in the United States is generally admitted 
for the time his vessel remains in port (usually only a few days), and in 
no event longer than 29 days. That period is too short to allow processing 
and disposition of an application for a refugee-escapee visa (and an appli- 
cation for adjustment of immigration status if such a visa were allocated). 
Since a crewman serving on a vessel is usually able to land while his vessel 
is in a foreign port, he would not have difficulty getting his visa application 
processed through an American Consul abroad. And he would then continue 
to ship on the vessel during the time his application was under consideration. 
Thus, there was a cognet administrative reason for originally not providing 
any special dispensation for crewmen secking refugee-escapee visas. And the 
very cause of the appellants here indicates the wisdom of the original pro- 
cedural exception. (T. 18, 19, 20, 23.) Congress in fact has now excepted 
crewmen from the change of status in the Act. See the July 14, 1960 amend- 
ment to Sec. 245, supra, 8 U.S.C. 1255, supra p. 7. However, appellant’s 
cases are unaffected by either the prior regulation, or this recent statutory 
change. Their applications were considered on the merits. 
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Appellants’ Were Not Entitled To Take Depositions, Or To A 
Continuance for That Purpose 

Appellants contend they were entitled to a continuance 
to take depositions (Br. 10-12). The District Court properly 
refused this request for two reasons. One, in the exercise 
of its discretion denial of the cross-motion was proper 
because of the unexcused delay of ten months, when ob- 
viously appellants knew they had no proof to support their 
charge and must therefore seek some method of discovery. 
See footnote 5, supra, at p. 10. \ 

The other reason is because appellants are not entitled 
to take depositions of the named and unnamed govern- 
mental officials listed in their Notice (J.A. 10). Appellants 
say (Br.7) under United States ex rel. Accardi v. Shaughn- 
essy, 347 U.S. 260 (1954) they were entitled to try to prove 
their case even though ‘‘pertinent allegations may not be 
susceptible of proof * * *’’ Appellants’ reliance on the fore- 
going case is misplaced. In that case particular and specific 
facts were alleged in support of the contention of failure 
to exercise discretion. 347 U.S. at 264. No such particu- 
larity is present in appellants’ allegation.® 

It is settled law that the integrity of the administrative 
process is entitled to respect. United States v. Morgan, 
313 U.S. 409, 422 (1941) (the fourth Morgan case). ‘‘A 
presumption of regularity supports the official acts of 
public officers and in the absence of clear evidence to the 


"Appellants also pose a question (Br. (i)) regarding the District 
Court’s refusal to incorporate depositions in the case of Dombrovskis v. 
Esperdy in the United States District Court for the Southern District of 
New York. However, they do not argue the point in their brief and they 
do not point to any facts of record surrounding the question. From the 
transcript of the hearing on the Motion for Summary Judgment it is ap- 
parent there was no such refusal. At no time did appellants request the 
Court to examine those depositions. They did not offer them to the Court 
in support of their opposition to the motion. They do not now contend the 
absence of such depositions from the record requires reversal. Moreover, 
the depositions in that case have been found by Judge Dimock to be in- 
sufficient to demonstrate prejudgment of the applications there in issue. 
See: Memorandum Opinion by District Judge Dimock in Dombrovskis v. 
Esperdy,—F. Supp.—, dated March 18, 1961. 
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contrary, courts presume that they have properly dis- 
charged their official duties.’’ United States v. Chemical 
Foundation, 272 U.S. 1, 1415 (1926). Therefore, quite 
substantial allegations of fact must be set forth in a com- 
plaint, providing a very solid foundation for impugning 
an administrative record regular on its face, before the 
Courts will permit an exploratory search dehors that record 
into the underlying administrative process, and a ques- 
tioning of high officials of the Government as to whether 
they did their duty as they should. United States ex rel. 
Accardi v. Shaughnessy, supra, 347 U.S. 260 (1954) (the 
first Accardi case), and Shaughnessy v. United States ex 
rel. Accardi, 349 U.S. 280 (1955) (the second Accardi case) ;° 
Marcello v. Bonds, 349 U.S. 302 (1955). 

The Court of Appeals for the Second Cireuit observed in 
the First Accardi Case, 206 F.2d 897, 901 (1953), that if 
mere suspicion or belief were sufficient to impugn the 
integrity of the administrative process, ‘‘every deportable 
alien would so allege, merely to delay his justifiable de- 
portation.”? The Supreme Court did not differ with the 
Second Circuit on this point. The difference between the 
Court of Appeals majority in that First Accardi case, on 
the one hand—and Judge Frank (dissenting) and the 


9The Two Accardi cases stand, at best, as a weak authority for au- 
thorizing the questioning of high officials of the Government. Professor 
Davis in his Administrative Law Treatise (Vol. 2, Sec. 11.05, p. 61, text 
and fn. 10) has characterized Accardi as a case in which the Supreme 
Court ‘‘has seemingly permitted a violation of the principle of the Fourth 
Morgan case,’’ and has added this comment in the footnote. 


* * © The decision was not necessarily a mandate to take testimony 
of members of the Board, but the District Court so interpreted it, 
and when the case came up again the Supreme Court stated without 
disapproval that the Board members testified they knew about the 
Attorney General’s program at the time of their decision * * *. 

The case is weak authority for taking testimony of Board members, 
for the first decision was five to four, and the five included Justices 
Black and Frankfurter, who said in dissent in the second case: ‘‘I deem 
it bad practice to subject administrative officers, acting in a quisi-judicial 
capacity to a probe of the mental processes which led them to decide 
as they did. That is what the Court sanctions here.’’ 349 U.S. at page 
290 * * * At no point did the Court explicitly approve the taking of 
testimony of Board members. 
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Supreme Court on its consideration of the matter, on the 
other—was the judicial assessment of the substantiality of 
the specific supporting factual allegations made in that 
ease which (if true) very clearly would have established 
dictation by the Attorney General of the Board of Immi- 
gration Appeals’ decision in Accardi’s case. Such dicta- 
tion, if proved, would have made the action taken contrary 
to the Attorney General’s regulation, delegating to the 
Board, in the exercise of its own judgment, the authority 
to make the final decision in the matter. The Supreme 
Court summed up the substantiality of the supporting fac- 
tual allegations impugning the administrative process in 
Accardi as follows: 


«<* * * The petition alleges that the Attorney Gen- 
eral included the name of petitioner [Accardi] in a 
confidential list of unsavory characters whom he wanted 
deported; public announcements clearly reveal that 
the Attorney General did not regard the listing as a 
mere preliminary to investigation and deportation; to 
the contrary, those listed: were persons whom the 


Attorney General ‘planned to deport.’ And, it is 
alleged, this intention was made quite clear to the 
Board when the list was circulated among its members. 
In fact, the Assistant District Attorney characterized 
it as the Attorney General’s prescribed list of alien 
deportees’ * * * [P]roof was offered and refused that 
the Commissioner of Immigration told previous coun- 
sel of petitioner. ‘We can’t do a thing in your case 
because the Attorney General has his [petitioner’s] 
name on that list of a hundred.’ We believe the 
allegations are quite sufficient where the body charged 
with the exercise of discretion is a nonstatutory board 
composed of subordinates within a department headed 
by the individual who formulated, announced, and cir- 
culated such views of the pending proceeding. 347 
US. at 267. (Emphasis supplied.) 


Absent as the record is in this case of any supporting fac- 
tual allegations, appellants clearly have no right to the 
discovery and delay they seek. 

In Marcello, the Supreme Court concluded that ‘‘under 
our Accardi decisions petitioner [Marcello] has failed to 
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make out a case for a new hearing”’ on the ‘‘prejudgment’”’ 
issue he raised. And it is significant that there, although 
Marcello alleged in his complaint both the existence of a 
list and public announcement, the District Court took no 
evidence on the issue of ‘‘prejudgment’’ dehors the admin- 
istrative record. 113 F. Supp. 22, 26 (E.D. La. 1953). The 
Court of Appeals affirmed, without requiring any hearing 
to be conducted into the matter of ‘‘prejudgment’’ by the 
District Court. 212 F.2d 830, 838 (5th Cir. 1954). The Court 
of Appeals concluded that even if the Attorney General 
did make the public statements alleged, to the effect that 
Marcello was ‘‘undesirable’’ and that the deportation ‘‘pro- 
ceedings were specially designed to deport petitioner’’. 


“‘Tt could hardly be said to have prejudiced appellant 
[Marcello] or to have influenced the * * * determination 
of deportability. This is not a case where closely 
contested factual issues were presented for determina- 
tion. Appellant[’s] deportability * * * was established 
oF rma of law’’, 212 F. 2d at 838 (Emphasis sup- 
plied. 


The Supreme Court also affirmed, without requiring that 
the District Court take evidence on the issue of ‘‘pre- 
judgment’? dehors the administrative record. 

The Supreme Court agreed with the Court of Appeals 
that the determination of deportability ‘‘could not possibly 
have been prejudiced’? by the list and public pronounce- 
ments, since the ‘‘hearing officer merely applied the statute 
to the undisputed facts.’? And, as for the Board of Immi- 
gration Appeals, there was ‘‘every indication that the 
Board had not prejudged the case, since it considered the 
question of suspending deportation on the merits although 
not bound to do so.’? The Board gave its reasons on the 
record for denying the requested relief from deportation. 
It was sufficient, the Supreme Court went on to remark 
in this connection, ‘‘to observe that all [the reasons for 
denial given by the Board] had basis in the record and * ° * 
none stemmed from any sort of dictation by the Attorney 
General.’’ 349 U.S. at 313-314. 
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In Marcello, the plaintiff made but a meager factual 
showing to support his claim to ‘‘prejudgment.’’ He did 
not even allege that the subordinates of the Attorney Gen- 
eral had knowledge of the matters which might have 
influenced their decision. In contrast to this, the plaintiff 
in Accardi made a very strong factual showing to support 
his claim of ‘‘prejudgment.’’ Accardi not only alleged it 
had been made ‘‘quite clear’’ to the members of the Board 
of Immigration Appeals that the Attorney General 
‘‘planned to deport’’ the persons on the list, but, his most 
telling supporting factual allegations were, as noted above, 
that: 


** * [T]he Assistant District Attorney characterized 
it [the list] as ‘‘The Attorney General’s prescribed 
list of alien deportees.’’ * *'* [P]roof was offered and 
refused that the Commissioner of Immigration told 
previous counsel of petitioner, ‘‘We can’t do a thing 
in your case because the Attorney General has his 
Espeare/e) name on that list of a hundred.’’ 347 U.S. 
at . 


Clearly the instant case is even weaker than Marcello, 
supra on the factual allegations and thus does not even 
compare with the first Accardi case, supra. 

Appellant’s complaint contains no allegations of fact 
supporting their conclusionary charge impugning the ad- 
ministrative processes. Indeed their frank admission they 
have no supporting facts makes denial of their request 
for a continuance to take depositions all the more correct. 
Appellants’ had no right to take depositions in search of 
evidence when they had none to begin with. Moreover, in 
light of the record there was no genuine issue of material 
fact. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Ouiver Gascx, 
United States Attorney. 


Car. W. BELcHER, 
Frank Q. Nesexker, 
Assistant United States Attorneys. 
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